far beyond  that of any other incident cited   [by Hollis   to  prove discri-
minatory discipline.]11    4 FMSHRC at 1996.   6/

Accordingly,  we conclude that  substantial evidence  supports  the  judge's
finding that Hollis was discharged  solely for his  unprotected conduct   in   the
fighting incident.    Thus,  Hollis  failed to establish a prima  facie case of
discriminatory discharge.     We are mindful,   as was   the judge,   that  some
evidence exists  that could support an inference of a nexus  between Hollis'
safety complaints and his discharge.     Even had  a prima  facie case of
discrimination been made out,  however,  we  find  that  substantial  evidence
supports the judge's  further finding-that  Consol affirmatively defended
by proving that Hollis would have been fired anyway solely on  the basis  of
the fighting incident.

For the foregoing reasons,  we affirm the judge's  dismissal  of  the dis-
crimination complaint,   7/

Rosemary M'. Collyer, Chairman

sf

L.   Glair Neljsfan,   Commissioner

_6/      Pointing to Coburn's reinstatement,  Hollis also maintains  that he was
the victim of disparate  treatment.     In the Hollis arbitration decision,   the
arbitrator found  that "[tjhere was nothing in  the record  to  raise any infer-
ence  that  the employer prosecuted  the case against Mr.   Coburn with  any  less
vigor than it has  this case."    Operator Exhibit  15,   at p.   34.     After  reviewing
the record,  we agree.

]_/      Certain exhibits,  introduced and  received  into  evidence before  the judge,
were not contained  in  the record before us on review.     Accordingly,   we   issued
an order directing the parties  to submit  these exhibits  so   that  the  record
could be made complete.     The parties did  so,  and we have accepted   the  exhibits
and made them part of  the record.
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